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ISSUES PRESENTED* 


Ete 
Whether an in-court identification whica has not been 
shown to be of indepenaent origin shoula be permittea where 
the complaining witness has been subjectea to a suggestive 
pre-trial confrontation with the aefendant held without the 


presence of an attorney? 


it. 
Whether an in-court identification of the aefendant 
should be permitted when that identification results from the 


exploitation of an illegal pre-trial confrontation? 


x mn Ea Ee 
Whether the uncorroborated in-court identification alone 
is sufficient to sustain the veraict where the reliability of 
that identification has been challenged in light of a suggestive 


pre-trial confrontation conducive to mis-identification? 


* This is an original appeal. Rule 17 (c) (2) (iii), 
GENERAL RULES, supplementing Fed. R. App. P. 
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Fifth Amendment: 


Sixth Amendment: | 


CONSTITUTIONAL PROVISIONS | 


No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on! ‘a présentment 
or indictment of a Grand Jury, except in cases aris- 
ing in the land or naval forces, or in)the Militia, 
when in actual service in time of War ox public 
danger; nor shall any person be subject for the same 
offence to be twice put in jeopardy of life or limb; 
nor shall be compelled in any criminal'case to be a 
witness against himself, nor be deprived of life, 
liberty, or property, without due process of law; 
nor shall private property be taken sce eae use, 
without just compensation. 


In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public |trial, by an 
impartial jury of the State and district wherein 
the crime shall have been committed, which district 
shall have been previously ascertained by law, and 
to be informed of the nature and cause|of the accu- 
sation; to be confronted with the witnesses against 
him; to have compulsory process for obtaining wit- 
nesses in his favor, and to have the Assistance of 
Counsel for his defence. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATrMENT 

On February 9, 1968, in the United States vistrict Court 
for the District of Columbia, appellant, Albert L. Hawkins, was 
convicted of robbery and assault with a dangerous weapon. wNotice 
of appeal from the final decision was filed in a timely manner, and 
on May 8, 1968, this Court granted appellant's petition for leave 
to prosecute his appeal witnout prepayment of costs. The juris- 
diction of this Court is properly invoked pursuant to the rules 


of this Court, anda 28 U.S. Code § 129i. 


STATEENT OF Tut CASE 


Procedural sackground. 


In the early morning nours of October 15, 1967, Richard 


bullock, the aight clerk at .ewman's Tourist Home, 932 French 


St. wW.W., was robbed by three men carrying weapons: ‘tne robbery 


» was immediately reported to the police. | 
two days later, about 12:30 a.m. on vuctober 17, 1967, the 
appellant ana one Robert Young were arrested in connection with 
Y an alleged robbery of Buddie's Tourist dome, also located in the 
District of Columbia. When arrested, both men sore identified 
by an eye-witness to the hold-up ana were then taken to tne 13th 
Precinct of the Metropolitan Police Department for "booking". 
About 2:40 a.m. that same morning, Richard Dalttock! was summoned 
to the police station to see if ne coulda identify either Young 
or the appellant as the men who had robbed iim two eae before. 
Bullock identified the appellant. at the time of this show-up, 
no attorney was present, and neither Young nor the appellant 


had been presented to a wagistrate on tne charge for which they 
had been arrested. , 3 

Later during the day of October 17th, Young and the appel- 
lant were presented to Judge Alfred Burka of the u.C. Court of 
General Sessions and informeu of their lees = On October 30, 1967, 
I. Young was released on personal recognizance. He fled the 


jurisdiction. The appellant was unable to make bond and 
da was remanded to jail. 


Y 
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a preliminary hearing was held and tne appellant was bouna 


over for action of the Grand Jury in connection with the robbery 
of buddie's Tourist uome. 

On Wovember 29, 1967, a duly sworn Grand Jury returned two 
indictments: One charged the appellant with crimes allegedly 
committed on October 17, 1967 for which ne had been arrested; 
the other was an original indictment charging appellant with 
robbery (22 v.C. Code § 2901)and two counts of assault with a 
dangerous weapon (22 v.C. Coae § 502) in connection with the events 
occurring at Newman Tourist Home on October 15, 1967. Appellant 
was arraigned on December 15, 1967, and pled not guilty to all 
counts charged in both indictments. 

The government prosecuted the original indictment first. 

On February 9, 1968, a jury found the appellant guilty of robbery 
and one count of assault with a dangerous weapon. On April 5, 
1968, appellant was sentenced to five to fifteen years on Count 
One, and three to ten years on Count two, sentences to run con- 


currently. Notice of appeal was filed in a timely manner. 
Trial. 
At trial, the complainant, iKichard bullock, testified that 


at about 4:45 a.m. on the morning of October 15, 1967, he was robbed 


2 and assaulted by three men carrying pistols. (Tr. 5-6) He stated that 


he and a Rosa Washington were together in the office of the w.ewman 


Yourist Home when a man entered with a gun and demanued their 
dal 
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27, : 
money. (Tr. 5) At this point, without objection from aefense 


counsel, sr. Bullock made an in-court identification of the 
appellant. (Tr. 5-6) ‘nen, continuing ais testimony, he alleged 
that this man was joined a few minutes later by another, and that 
a third man entered about three minutes after that. itn all, 

they stayed close to ten minutes. (tr. 6,9) Sometime after the 
three men had gathered in the office, the first man to enter took 


money belonging to the tourist home from sullock's pocket. (Tr. 6) 


at gun point, sullock was then forced into the brightly lighted 

nallway adjacent to the office. (fr. 9) iiore money was taken 

from a closet. (Tr. 7) Shortly thereafter, the doorbell sounded 

as a customer entered the tourist nome. she robbers flea. (Tr. 7-8) 
Bullock testified that during the hold-up, the first man 


stood close to him with a gun in his ribs (Tr. 10,17), ana had 


| 


nothing covering his face. (Tr. 10) 


A patrol car was first to arrive after the robbery . (Tr. 11,45) 


Bullock identified ais assailants as reported in PD 251: 


Wumber One: Negro male, twenty to twenty-one years, 
about six feet tall, neavy built, aark brown skin, 
Nad processed hair held in place by a dark gray 
handerchief, and wearing a gray striped sweater- 
coat. 


Number fwo wWegro male, twenty-two to twenty-three 
years, five foot six inches, pare headed, uark skin, 
wearing a brown sweater. 


Number ‘three: Negro male. wo further aescription. 


2. Although Rosa Washington was present at the scene of the 
robbery, she was never called to iaentify the appeztant nor 
to testify at trial. 


hen 


(tr. 58) When Officer Jenkins from the robbery squad arrived 


later, sullock gave generally the same uescription of the first 


man, but added that the man nad a mustache and a goatee. (Tr. 46) 
"Bullock claimed he was paying attention to the first man who 
entered (Tr. 17), thus accounting for the less complete descrip- 
tions of the other robbers. (Tr. 17) 
the first time anything was mentioned about a previous out- 
jof-court identification of the appellant was on cross-examination 
of Richard bullock. (Tr. 20) Counsel for the uwefense approached 
\the bench and made known his intention to develop the facts 
wsurrounding this prior identification. ‘The Court held a hearing 
‘out of the presence of the jury at which the following facts 
ee revealed. 
vo two days after tne robbery, at about 2:40 a.m. on October 17, 
1967, Bullock was callea at home by Officer Jenkins. (Tr. 21,29) 
Officer Jenkins informed bullock that the police had just arrest- 


ed two men for the robbery of another tourist home (Tr. 23), 


“and requestea Bullock to come to the police station to see 


#"if one of the fellows there was the one that robbed [him]". 
(fr. 24,25,29) When Bullock arrived, no line-up was held 

(rr. 26,37); rather, the two men who nad been arrested were 
*in a room with about ten other men. (Tr. 23) Bullock testified 
that he thought six of these men were detectives. (Tr. 23-24) 

> 


‘the suspects were in opposite corners of the room (Tr. 24); 


Bullock looked at the men, ana iuentified the appellant. At 


tne time, the appellant was wearing a red coat-sweater, no tie, 


and had nothing on his head. (Tr. 25) ‘ne government attorney 


asked Bullock whether, regardless of the identification made 

on the 17th of October, the appellant was the same man he had 
_3/ 

seen on the 15th. Bullock said that ne was: (Tr. 29) 

At the close of the hearing, counsel for the defendant 
stateau to the Court that he intended to go into the identification 
matter before the jury. (Tr. 30) ‘the Court directea counsel: 

I“il let you examine the witness in the presence 
of the jury if you want to. You are the attorney 
and it is up to you to set your strategy, your 
procedure, or your plan. If you develop this 
you can't complain later that the Court didn't 


give you opportunity to keep it out, you under- 
stand? 


(fr. 31) 
The jury returned, and cross-examination of Bullock 
continued. In retracing the out-of-court identification, adai- 


tional facts were revealed. Young ana the appellant were the 


only men in the corners of the room when sullock entered. (Tr. 34) 
fhe appellant was sitting ana Young was on the other side of the 
room stanaing up. (Tr. 35) ‘The policemen were "standing around 


talking", four or five had on police uniforms, and some of the 


others haa their jackets off and their nolsters showing. (Tr 33,34) 
buring the identification, the appellant was never asked to stand 


up. (Tr. 35,39,59) Although Bullock claimed to have been close 


3. Bullock also testified at the hearing that he had looked at 
mug shots Sunday morning after the robbery, but could not 
identify the appellant. ‘he record does not indicate whether 
Albert Hawkins’ picture was among those reviewed by Bullock. 
(Tr. 27,28) 
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to the appellant during the robbery, ne admitted not noticing a 
pscar. on Hawkin‘'s face. (Tr. 36-37) 

Officer Jenkins was then callea by the government. de 
confirmed that he had investigatea the crime on October 15th, 
and was given a description of the robbers by Bullock. (Tr. 45-47) 
He also testified that he had called Bullock to come to the 
station two days later to make an identification. Officer 
Jenkins remembered that of the ten men in the room that morning, 
nine were wegro. Four officers were in uniform, and the rest 
nad on street clothing. (Tr. 49) All of the men, except the 
wppellant and Young, nad on ties. (Tr. 54) 

tThe government rested at the completion of Officer Jenkins‘ 
Neeetimong: (Tr. 00) vefense counsel moved for a judgement of 
acquittal; the Court denied the motion. (tr. 60-61) 

2 Por the defense, both albert Hawkins and his common-law 
wife, Barbara Damico, testified that they were home in bea at 
the time of the alleged Newman ‘‘ourist home robbery, and that 
*heither left their apartment auring the night. (Tr. 85-87,103, 
~L13-115) ‘there was some inconsistency in their testimony 
regarding the whereabouts of their children the evening of 
‘October 15th when the appellant and his wife attended a party 
>(Tr. 82-83,102,103,112,113), and also regarding the question 
of whether or not the appellant ever owned or wore a head scarf. 
(er. 91,92,104,117,118) ktxcept for this inconsistency, liiss 
Damico's testimony corroborated the appellant's story, and 


the alibi was not rebutted by the government. 


In questioning the appellant concerning his ore 
. description, Albert iiawkins admitted that he wore his hair 
processed (Tr. 68), and haa a moustache and small Bdates under 
nis lip. (Tr. 90) However, he testifiea without contradiction 
. that he was five feet nine inches tall, five feet ten at the 


most. (Tr.69,91) In contradiction to Bullock's testimony, the 


appellant claimed that he was asked to stand up and did stand 
* when confronted by Bullock at the police station. (Tr. 68) 
The appellant said nothing at the time. (Tr. 68) : 
Again at the close of all the testimony, defense counsel 
“ renewed his motion for judgement of acquittal; again it was 


aenied. (Tr. 60-61) 


SUMMARY OF ARGUMENT 


te 

After the complaining witness had identified the defen- 
aant at trial, counsel for the defense elicited testimony con- 
cerning a pre-trial confrontation between the witness and the 
accused. By the close of the government's case-in-chief, it 
was clear that tie confrontation was conducted in violation 
of the appellant's Sixth amendment right to counsel in that no 
attorney nada been present at the initial identification, and, 
also, in violation of his Fifth Amendment right to due process 
of itaw for the show-up had been unnecessarily suggestive and 
conaucive to irreparable mistaken identification. 

the trial court should have excluaea the courtroom iden- 
tification when the government failed to establish by clear 
and convincing evidence that the in-court identification was 
of an inaependent source ana not tainted by the prior confron- 
tation. 

II. 

The pre-trial confrontation was neld during a period of 
iilegal detention. Appellant had been arrested and identified 
in connection with another robbery. He had not been presented 


to a magistrate on that charge when the complainant in this 


case was called to the police station to make an identification. 


The exploitation of that illegality airectly resulted in 
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tne one piece of evidence whicn convictea the befenaant at 
trial --- the in-court identification. In light of recent 
Supreme Court uecisions, this Court is respectfully requested 
to review its nolaing in Payne v. Uniteca states, lll U.S.App. 
D.C. 94, 294 F.2a 723, cert. uenied, 366 U.S. 383 (1961), and 
hola that as the proauct of tne illegal etentiont tne court- 


room iaentification should aave been exciuded. 


iit. 

tae only evidence submittea by tne government at trial 
was the complainant's testiuaony that tne uefenuant was the 
man who had robbeu ana assaulteu nim. In adaition to the in- 
nerently unreliable nature of sucn testiuaony, the identifi- 
cation in this case was, by no uncertain weans, "tainted" by 
wnat might milaly be termed a suggestive and illegal pre-trial 
confrontation. 


Unaer these circumstances, without some other evidence 


whicn tends to support tne identification by the complainant, 
the guilt of the defendant is uot establishea beyond a reason- 
| 
| 
able aoubt. ‘The motion for judgment of acquittal was improp- 


| 
erly deniea. 
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ARGUribNT* 


I. THt TRIAL COURT ERReD IN PiERUITTING Tdi COURTROOvI 
IDEWTIFICATION OF THe ACCUSED. 


the appellant wishes to join in the joint supplemental 
memoranaum offerea to this Court by court-appointea counsel 
4 


in the case of Malcus tt. Clemons, now on appeal. It is therein 
2/ 
submitted that the trilogy of Supreme Court decisions concerning 


pretrial eye-witness confrontations seeks to establish the 
following scheme as to admissibility of courtroom iaentifications 
of the accused. 


I. The Aamissibility of an In-Court Iuentification by 
the Witness. 


A. suraen of the vefendant. If the uefendant 
wishes to exclude an in-court identification, he 
must establish that the pre-trial confrontation 
between the identifying witness and the daefendant 
was tainted by some illegality. 

1. If the confrontation took place before June 
12, 1967, the uate Wade, Gilbert and Stovall were 
daecidea, then the taint must be established by 
showing that the confrontation was “so unneces- 
Sarily suggestive and conuucive to irreparable 
mistaken identification..." that the aefendant 
was denied due process of law. Stovall v. venno, 
supra at 302. 

|'If the confrontation took place after June 
LZ, "1967, then the taint may be established in 
either of two ways: 

(a) showing that no counsel was present at the 

confrontation to represent the accused, ana that 


* All the designated pages are relevant to this argument. 
4. wialcus T. Clemons v. United States, No. 19,846; bavia b. 
Ciark v. United States, Wo. 21,001; Alvin Cc. Hines, No. 21, 
249, argued en banc Au August 2, 1968. 
5. United States v. . Wade, 388 U.S. 218 (1967); Gilbert v. Cali- 
fornia, 388 U.S. 263 (1967); Stovall v. benno, 388 U.S. 
293 (1967). 
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| 
| 
| 
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the accused aid not intelligently waive his right 
to counsel at this critical stage,* or 

(b) showing that although counsel was present, 
the confrontation was nevertheless so unneces- 
sarily suggestive and conducive to irreparable 
mistaken identification that the accused was 
aenied due process of law. 


5. Burden of the Government. If the aefense 
succeeds in establishing that the pre-trial con- 
frontation was tainted, the burden shifts to the 
government to "establish by clear and convincing 
evidence that the in-court identifications were 
based upon observations of the suspect! other than 
tne [tainted] lineup identification.” United States 
v. Wade, supra, at 240.** 


* Yhe Supreme Court explicitly stated that this method 
of establishing taint may be removed in the future by 
the establishment of “systematic and scientific" iden- 
tification procedures which eliminate the risks of 
abuse, unintentional suggestion and impeaiments to 

meaningful confrontation at trial. Unitea States v. 
Waae, supra at 239 n. 30 (1967). 
** Tne test was also stated: 

“Whether, granting establishment of the primary 
illegality, the evidence to which instant ob- 
jection is made has been come at by means suf- 
ficiently distinguisnable to be purged of the 


primary taint.“ Unitea States v. Wade, supra 
at 241. | 


at trial, Richard Bullock identified Albert Hawkins as his 
assailant. On cross-examination, defense counsel sought to dis- 


credit this identification by eliciting testimony which would 


reveal the circumstances surrounaing an illegal pre-trial confront- 


ation. sy the close of the government's case-in-chief it was 
clear that no attorney had been present at the jinitial identifi- 


cation, and that the show-up had been unnecessarily suggestive 


and conducive to irreparable mistaken identification. 


= 


Basea on the guide-lines established by Wade, Gilbert 


and Stovall outlined above, it is the contention of the appel- 
lant that the trial court erred in permitting the courtroom 
6 


identification of the accused to stand. 


A. The Pre-trial Confrontation vDeniea The Defendant 
His Sixth Amendment Right To Counsel. 


1. the confrontation was a “critical” stage of 
the proceedings. 


The Sixth Amendment's guarantee of assistance of counsel 
attaches to all "critical" stages of criminal proceedings. 
Wade, pier ySelere Whenever necessary to assure a meaningful 
aefense, the accused has the right to an attorney. Wade, supra 


at 6. 


Recognizing that a pre-trial confrontation compelled by 
the State between the accused ana the victim of a crime to 
elicit an identification is pecularly riadled with innumerable 


qgangers which might seriously, even crucially, derogate from 


6. ‘rhe validity of the courtroom identification is an issue 
properly on appeal. Clearly, questions cannot be present- 
ea that have not been determined by the District Court 
from which the appeal is taken, but this is not the case. 
Although defense counsel made no agirect objection to the 
courtroom identification, the validity of the identifica- 
tion was undoubtedly challenged. It was, in fact, the only 
contested issue. Surely the District Court was aware of 
the Wade decision handed aown some seven months before trial. 
To have aamitted the in-court identification without first 
determining that it was not tainted by a prior illegal 
confrontation would have been constitutional error. Gilbert, 
supra at 272. 

7. See also, Miranda v. Arizona, 384 U.S. 436 (1966); z:scobedo 
v. Illinois, 378 U.S. 478 (1964); liassiah v. United States, 
377 U.S. 201 (1964); Hamilton v. Alabama, 368 U.S. 52 
(1961); Powell v. Alabama, 287 U.S. 45 (1932). 
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a fair trial, the Supreme Court nela in Wade that “there can 
be little doubt that...the post-indictment line-up was a critical 
stage of the prosecution..." 388 U.S. at 236-37. thus, absent waive 
counsel's presence is a requisite to conauct of a line-up. 

Although Wade involved a post-inaictment) identification 


made in the absence of counsel already appointed, the same 


grave potential for prejudice which existed there, was present 
in this case. Nothing tied the aefenaant to the Newman 

| 
Tourist dome robbery, but the police had called Bullock at 

| 
2:40 a.m. to make an identification. In the custody of the 
police, the accused was presented to tne witness. All the 
dangers innerent in eye-witness identifications surrounded this 


| 
confrontation. ‘The accuseu's fate hung in the’outcome. It 


was undoubtedly a “critical" stage in the proceedinge 
| | 
2. No counsel was present. 
sullock testified that of the ten men in the room where 
the show-up was held, six were detectives, and tore were tne men 


he was to identify. (Tr. 23-24) He recalled that the others 


were uniformed officers. (Tr. 37-38) ‘tne fact |that no attorney 
was present was established when Officer Jenkins testified 
that there were ten men in the room, four detectives, four 


8 
policemen, and the two suspects. (Tr. 49) 


8. Apparently both the U.S. Attorney and the Court were aware 
of the fact that no counsel had been present, and were 
prepared to exclude testimony as to the prior identification. 
Gilbert, supra at 273. ‘the Court instructed counsel that 
the aecision to examine Sullock regarding the confrontation 
was a tactical one for the aefense to make, and that if such 
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| 
| 
| 
| 
| 
| 


| 
| 
j 
' 


3. the presence of an attorney would not have 
prejudicially aelayea the confrontation. 


In Wade, no substantial argument was advanced against 
the required presence of counsel at the line-up. However, 


concern was expressea that the requirement would forestall 


+ 


prompt identifications. ‘the Court noted that both Wade ana 
Gilbert had counsel already appointed when tne line-ups were 
held, and that no argument was made tnat notice to counsel 
would have prejudaicially delayed the confrontations. 388 
U.S. at 237. 


NO prejudice would have resulted in obtaining counsel 
2/ 
in this case. The accused was being lawfully held on another 


charge for which he had been identified previously. ‘there was 


absolutely no reason to conduct a snow-up at 2:40 a.m. for a 
| 10/ 
crime committed two days before. In violation of the Sixta 


Amendment, Albert Hawkins was aeniea his right to counsel. 


testimony were elicited, counsel could not later complain 
that it snould have been excludea. (Tr. 31) Similarly, the 
U.S. Attorney remarked in response to aefense counsel's 
intention, "As long as counsel is going into it and aware 
that he is bringing it forward." (fr. 21) 


9. “Substitute” counsel may also have been appropriate. 
Although the right to counsel usually means the right 
to the suspect's own counsel, provision for substitute 
counsel may be justified on the ground that the sub- 
stitute counsel's presence may eliminate the hazards 
which render the line-up a critical stage for the 
presence of the suspect's own counsel. 

Wade, supra at 237 n.27. 


10. Compare, Stovall, supra, where there was a chance that 
the victim might die and the confrontation was imperative; 
and, Wise v. United States, 127 U.S.App.Db.C. 275. 383 F. 
2d 206 (1967), involving the identification of a suspect 
apprehended immediately after the offense. 


-15- 


5. The Pre-trial Confrontation Denied the Defenaant 
Due Process Of Law. 


1. The aetention for identification as illegal. 

Albert Hawkins nad been arrested anda positively identified 
in connection with a robbery which occurred in the late evening 
hours of October 16, 1967. When Richard Bullock was called 
to the 13th Precinct at 2:40 a.m., October 17th, to identify 
Hawkins as the man who had robbea aim two days before, Hawkins 
nad not been presented to a magistrate. thus ,| not only was 
there no attorney present at the show-up, but, in addition, 
the identification was made auring a perioa of illegal deten- 


tion. 


In Adams v. United States, _U-S.App.D.C.__, 399 F.2d 574 
(1968), this Court made it explicitly clear that an arrest may 
not be made for one crime, and then the detention continued 
prior to presentment for investigatory purposes vis-a-vis other 


crimes. 


The lawful basis for arresting ana detaining Albert 
dawkins rested on probable cause to believe that he had 
committed the Buddie's Tourist Home robbery. ‘here was no 


probable cause to detain him unaer arrest in connection with 


other crimes, nor to hold him for identification by Richard 


Bullock. | 


fo continue [his] custody without presentment 
for the purposes of trying to connect [nim] 
with other crimes is to hold in custody for 
investigation only, and tnat is illegal... 


Id. at 577. See also Gatlin v. United States, 117 U.S.App.b.C. 


123, 326 F.2d 666 (1963); Payne v. United States, 111 U.S. 
App.D.C. 94, 294 F.2d 723, cert. denied, 368 UJS. 883 (1961); 
United States v. Meachum, 197 F.Supp. 803 (1961). 
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2. The confrontation was unnecessarily suggestive 
and conducive to irreparable mistaken identi- 
ik fication. 


[A] claimed violation of aue process of law in 
the conduct of a confrontation uepends on the 
totality of the circumstances surrounding it.1l/ 
» Stovall, supra at 302. 
In United States v. O'Connor, supra n.1ll, Judge Gasch of 
~ the Dictrict Court concluded that a pre-trial confrontation 


. went beyond the limits imposed by Stovall, Wright, and Wise, 


svora. The complaining witness in the case, iir. Perper, nad 


> ll. This Court in Wright v. Unitea States, wo. 20,153 (bD.C. 
Cir. January 31, 1968), refused to rule on the merits of 
a due process challenge without amplification of the 
record. Although it was clear that the suspect was 
presented to the witness at the police station, that no 
line-up was held, and tnat prior to the confrontation the 
witness noticed a car outside the station which she had 
earlier identified as being involved in the larceny, the 
Court remarked: 
We are uninformed as to the characteristics which 
by irs. Vives' observation servea to distinguish 
appellant from other persons. We know relatively 
little as to the similarities and the differences, 
respecting appellant and those in the room with hin, 
in age, height, weight, aress ana other physical 
features. We are not clear as to whether the con- 
tested identification was made before or after appel- 
lant was asked to stand. Nor can we tell whether, 
all circumstances considered, a line-up was feasible. 
Tnese are but illustrative of relevant aetails we 
cannot fathom from what is before us. 


In United States v. O'Connor, 282 F.Supp. 963 (D.C.D.C. 
1968), Judge Gasch, relying on Stovall and Wright concluded 
that the following factors were relevant in evaluating a 
challenged pre-trial confrontation: 
1. Was the defendant the only individual that could 
possibly be identified as the guilty party by the 
complaining witness, or were there others near him 
at the time of the confrontation so as to negate the 
assertion that he was show. alone to the witness? 


pen 


: 
been accosted by a man with a gun in his place of business. 
Seeing rir. Perper's aog, the gunman fled. about 4:00 a.m. on 


the morning of January 21, 1966, some 18 hours after the attempt- 


ed robbery, iir. Perper was called to come to Police Headquarters 


to identify one of two suspects. ‘the suspects had been arrest- 


ed in a vehicle similar to the one aescribed by an eye-witness 


2. Wnere did the confrontation take place? 

’ 3. Were there any compelling reasons for a prompt 

confrontation so as to deprive the police of the 

Opportunity of securing other similar individuals 

for the purpose of holding a line-up? 

4. Was the witness aware of any observation by 

another or other evidence indicating the guilt of 

the suspect at the time of the confrontation? 

< 5. Were any tangible objects related to the offense 
placed before the witness that would encourage 
identification? | 
6. Was the witness’ identification based on only 

“ part of the suspect's total personality? 
7. Was the identification a proauct of mutual 

~ reinforcementof opinion among witnesses simultaneously 

viewing defendant? 

8. Was the emotional state of the witness such as to 

preclude objective identification? 

9. Were any statements made to the witness prior to 

the confrontation indicating to him chat the police 

were sure of the Suspect ' s guilt? 

‘ 10. Was the witness' observation of the offender so 
limited as to render him particularly amenable to 
suggestion, or was his observation ana recollection 
of the offender so clear as to insulate him from a 

? tendency to identify on a less than positive basis? 


- In even greater detail, the joint supplemental memorandum 

submitted to this Court in Clemons v. United States, supra 
n. 4 at 6-16, suggests criteria to be applied in determining 
whether a pre-trial confrontation has censed a defendant aue 

* process of law. 


af No doubt, all of the criteria enunerated are relevant to the 
aetermination. However, as a practical matter, no record 
in any one case will be complete. It is submitted that the 
record here on appeal contains sufficient | testimony concern- 

c ing the circumstances surrounding the pre-trial confrontation 
to establish that the manner in which it was conaucted amount- 
ed to a denial of due process. 
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to the incident, and counsel stipulatea that prior to confronta- 
tion iir. Perper may nave been informea of the circtimstances sur- 
rounding their arrest and linking the suspetts to the crime. 

no line-up was held. The suspects were presented separately to 
tir. Perper. wWo identification was made. 282 F.Supp. at 966. 

In nolding the procedure to be a Genial of aue process, 
the Court found it significant that: (1) the defendant was essen- 
tially the only person who could nave been identified; (2) the 
confrontation was held in the police station at a most unusual 
hour; (3) there was no neea for an immediate confrontation; (4) 
ir. Perper may well have concluded that ne woulda not have been 
called at such an hour had not the police been sure of the sus- 
pect'’s guilt; and (5) tir. Perper may nave been aware of the cir- 
cumstances surrounding the suspects’ arrest. Id. at 967. 

The confrontation between Richard Builock and the appellant 
in this case was far more suggestive and conducive to nisidenti- 
fication. The show-up was hela at 2:40 a.m. in tne police sta- 
tion. Surely, sullock coulda have concluaed that the police had 
the man that robbed him. Why else woulu they call him at home 
at that hour? 

There was no question whan the police suspectea. Young 
and Hawkins were isolated in opposite corners of the room. Both 
were uressea in street clothes; neither had on ties. There were 
other Negroes present, but Bullock knew that these men were either 
police officers or aetectives. 


ino line-up was held. Without a showing of necessity to con- 
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duct an immediate confrontation, this, alone, has been argued to 
12/ | 
be a denial of due process. wo necessity for the confrontation 


could be shown. soth Young and Hawkins were being held on other 


charges. The show-up was not conducted to obtain a “prompt iden- 
tification of a suspect apprehended immediately after the offense.“ 
Wise, supra at 209. wor was there any uanger that “the only per- 
son in the worla who coulda possibly exonerate” the suspects might 
not live. Stovall, supra at 302. vbetention in order to investi- 
gate a crime for which the suspects nad not been arrested was, 
itself, illegal. : 
moreover, the identification was aardly, based on the suspect's 
total personality. There was no chance for comparison. Both 
Officer Jenkins and Bullock recalled that Hawkins was not asked to 
Stand. Nothing was said by the defendant. whroughout the confron- 
tation, Bullock failed to notice the scar on the aefendaant's face. 

In addition to the suggestivity induced by these circumstances, 
the police told Bullock prior to the identification that the sus- 
pects had been arrested for the robbery of another tourist home. 
Here, too, considering the totality of tne citcumstances, “{iJt is 
hard to imagine a situation more clearly conveying the suggestion 


to the witness that the one presented is believed guilty by the 


police." Wade, supra at 234. 
In violation of the Fifth Amendment, albert Hawkins was de- 


nied due process of law. 


12. Wright v. United States, Wo. 20,153 (D.C. Cir. January 31, 
968) (dissent by Bazelon, C.J.). 
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C. the Government Failed To istablisn By Clear And 
Convincing Evidence That The Courtroom Identi- 


fication was Of An Independent Source Ana Not 
tainted By The Prior Confrontation. 


Defense counsel challengea the validity of the in-court 
identification. By the close of the government's case, it 
was Clear that no counsel had been present at the prior 
confrontation, and that the show-up was highly suggestive and 
conducive to irreparable mistaken identification. There was 
no explanation for the failure to hold a line-up. The court 
xemarked to counsel, “I am just as much concerned and inter- 
estea on the question of identification as both of you are“ 
(Tr. 40), but it never specifically ruled whether or not the 
pre-trial confrontation was tainted by some illegality. Yet 
the Court must nave uecided that it was, for it instructed de- 
fense counsel that if he chose to cross-examine Bullock in the 
presence of the jury with regard to the prior confrontation, he 
would not later be able to claim error in its admission. Had 
the pre-trial confrontation not been tainted, there would have 
been no reason to restrict such testimony. Gilbert, supra. 

Once it was determined that the pre-trial confrontation 
was tainted, the burden shiftea to the government to “establish 
“y clear ana convincing evidence that the in-court identification 
[was] based upon observations of the suspect other than the 
[tainted] identification". Wade, supra at 240. Otherwise, the 


courtroom identification would be excluded. 
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Since, in the present case, sullock's identification of 
the defendant in court was permitted to stand, the Court had to 
find that the government had met its burden. |Appellant chal- 


lenges the conclusion. 


the description of the robbers that Bullock gave to the 
police was in evidence. He had testified as to his opportunity 


to observe the intruders, and he claimed, without hesitation, 
| 
that he recognized the defendant in spite of the earlier confront- 
13/ : 
ation. But the "independent source" of sullock's courtroom 


identification is not established solely by the circumstances 
surrounding the crime. 
the independent source of the identification depends largely 


on the susceptibility of the witness ana on the suggestivity 


of the confrontation to which he has been subjected. Wade, supra 
at 241 & n.33. These factors cannot be divorced in determining 
whether the primary illegal taint has been dissipated, for the 
more suggestive the illegal confrontation, “the less likely it is 
to have left the witness independent and open mindea”. Clemons, 
supra n.4, Joint Supplemental iiemoranaum at 17. 
Bullock claimed that he was uninfluenced| by the pre-trial 
identification, but "it is a matter of common experience that, once 


a witness has picked out the accused.., he is not likely to go 


back on his word later on...." Wade, supra at 229. 


13. Gilbert, supra at 272. 


a 


sullock's "opportunity to observe the offender at the scene 


of the crime and his aemonstration of the reliability of that 
observation by giving a fairly accurate uescription of the 

14/ 
offender" are only a guage to the witness’ susceptibility to 
being misled later. Aumittedly, ne gave a fairly accurate des- 
cription of Albert Hawkins, but the testimony reveals a limited 
Opportunity to observe the assailants. Bullock was held up at 
4:30 in the morning. Some seven minutes elapsed before all three 
robbers had entered tne tourist nome. ‘then, at gun point, he was 
Forced into the brightly lighted hallway adjacent to the office. 
Within a few moments the doorbell soundea, and the robbers had 
escaped. 

The men were all strangers to sullock. At first, the des- 
criptions he gave were very general. It was only later that he 
recalled the mustache and goatee worn by one of the robbers. 
Understandably, he was excited. 2 

two days later he was called by the police at 2:40 in the 
morning to make an identification at the station. They had 
arrested two men for a tourist home robbery, and sullock knew 
this. When he arrived at the station, no line-up was held-- 
Albert Hawkins was presentea for iaentification. 


The suggestive illegal show-up primed Richara Bullock. Tne 


police felt that the defendant was the robber, and this thought 


14. O'Connor, supra n. ll, 282 F.Supp. at 966. 


Em 


was communicated to Bullock. United States v. wrinette, 284 FP. 


Supp. 720 (D.C.D.C. 1968). ‘he manner in which the confrontation 


| 
| 


was conducted could not possibly have left him independent and 
Open minded. Objective, impartial judgement | was foreclosed. 
Palmer v. Peyton, 359 F.2d 199 (4th Cir. 1966). He identified 


Hawkins. 


| 


b. The Trial Court Should Have Excluded The Courtroom 
Iaentification. 


The confrontation occurred auring an illegal aetention. 
Without an attorney present, the police conductea a show-up 
under circumstances highly suggestive and conducive to mis- 
taken identification. | 

It is submittea that under these conditions, the descrip- 
tion given by Bullock after the robbery, the opportunity he haa 
to observe his assailants, and his belief that he was not influ- 
enced by the earlier confrontation, uo not establish by “clear and 
convincing evidence" the independent source of the courtroom 


identification. The identification shoula have been excluded. 


trinette, supra. 


It. THE COURTROOLM IDENTIFICATION WAS THE DIRECT FRUIT OF 
THE ILLEGAL DETENTION AND SHOULD HAVE BLEN iXCLUDED 
FROM EVIDENCE. * 


There is little question that aes Gilbert, _and oeowere 
estabiien that an in-court identification may mt from the 


exploitation of an illegal pre-trial confrontation. If the 


* All the designatea pages are relevant to this argument. 


he 


iaentification is a fruit of the primary illegality, it must 
be excluded. In light of these uecisions and this Court's 
recent holding in Adams v. United States, _U.S:App.D.C.__, 
399 P.2a 574, (1968), the appellant submits, in the alternative, 
that the courtroom identification shoula have been excluded as 
the direct product of an illegal detention. ‘he failure to do 
so was plain error within the meaning of Fed.R.Crim.P. 52(b). 
In advancing this argument, appellant respectfully requests 

this Court to review its aecision in Payne v. United States, 
111 U.S.App.D.C. 94, 294 F.2d 723, cert. denied, 368 U.S. 883 
(1961). Similar to the present case, Payne haa been arrested for 
one crime and, prior to presentment, was identified in a line- 
up by a victim of an earlier crime whom the police had located 
anda summoned to the station. Holding that the subsequent court- 
room identification was properly admittea, the Court noted: 

The consequence of accepting appellant's con- 

tention in the present situation would be that 

Warren would be forever precluded from testifying 

against Payne in court, merely because he had 

come to police headquarters and haa there identi- 

fied Payne as the robber. Such a result is un- 

thinkable. ‘he suppression of the testimony of 

complaining witness is not the right way to con- 

trol the conduct of the police, or to advance the 

administration of justice. 
lll U.S.App.b.C. at 98; 294 F.2d at 727. 

Since the Payne uecision, this Court has specifically held 

that detaining a suspect prior to presentment for the purpose 


of investigating crimes other than that for which he has been 
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15/ | 
lawfully arrested, is illegal. Aaams, supra. ‘the suppression 


of a courtroom identification obtainea py exploitation of this 
illegality is hardly "unthinkable“. It is, in fact, the very 
means of Controtting police conduct and advancing the admin- 


istration of justice. | 


In this case, Albert Hawkins was being illegally detainea 


when identified by Bullock. The exploitation of that illegality 


resulted in the one piece of evidence which convicted the defen- 


dant --- the in-court identification. As the product of the il- 
legal detention, that identification snould have been excluded, 


Bynum, Supra. 


III. THE COURTROOM IDENTIFICATION WAS INSUFFICIEN'? EVI- 
DENCE TO SUSTAIN THE VERDICT. | 
In the event this Court finds that the courtroom identi- 

fication was properly admitted, it is the further contention 

of the appellant that the identification, standing alone, was 


15. The Court relied on Bynum v. United States, 104 U.S.APP.D.C. 
368, 262 F.2d 465 (1959), and excluded testimony as to an 
illegally obtained identification. Compare, Quarles v. 
United States, 387 F.2d 551 (4th Cir. 1967), wnere the 
Court finds that the detention for iaentification in con- 
nection with the arrest is not an "unnecessary" aelay 
prior to presentment, and United States v. soffman, 3385 
F.2d 501 (7th Cir. 1967), where tne defendant was linked 
with the crime from facts which became known apart 
from the illegal identification. 


' 
| 
i] 
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16/ 
insufficient evidence to slstain the verdict. The motion for 


judgment of acquittal was improperly denied. 

The only evidence submitted by the government at trial 
was Bullock's testimony that Albert Hawkins was the man who 
robbed and assaulted him. wo fingerprints taken from the tour- 
ist home office or the hallway closet were submitted in evi- 
dence. Neither the gun used by the robber, nor the clothes 
worn by him were introduced at trial. kosa Washington, the 
only other eye-witness to the crime, was never called to testi- 
fy. In short, nothing, other than Bullock's identification in 
any way linked the defendant to the crine. 

Wade, Gilbert, and Stovall illustrate the Supreme Court's 
concern in even admitting such testimony into evidence. “The 

17/ 
identification of strangers is proverbially untrustworthy." 
If admitted at all, it should be received with the utmost caution. 

But itis not the inherently unreliable nature of such 
testimony which bears against the aependability of the identifi- 
16. 28 U.S. Code § 2106, authorizes an appellate court, 

when it is “just under the circumstances," to 

“revers[e] for insufficiency of the evidence to 

sustain the verdict..." Bryan v. United States, 

338 U.S. 552,555 [and] cases there collected. 

Franklin v. United States, 117 U.S.App.b.C. 331,335,330 
F.2d 205,209 (1963). In addition, “It is established that 
{this Court] has authority to prescribe for this jurisdic- 
tion rules relating to proof in criminal cases", and that 
"there is ample precedent for a ruling by this Court that in 
certain cases the uncorroboratea testimony of one witness 
will not support a conviction." Kelly v. United States, 
90 U.S.App.D.C. 125, 127 & n.2, 194 F.2d 150, 152-153 & n.2 
(1952). 

17. Wade, supra at 228, citing tir. Justice Frankfurter in the 
Case of Sacco and Vanzetti 30 (1927). 
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cation in this case. Rather, it is the fact that the identifi- 
cation was, by no uncertain means, "tainted" by what might mildly 
be termed a suggestive and illegal pre-trial confrontation. 

In urging the court to find that under these circumstances 


the identification was insufficient evidence to; sustain the ver- 


dict, the Court is not being asked to apply any! rigid quantita- 


tive or qualitative evidentiary requirements. Rather, it is 
submitted that something else be required -- something which in 


some way, though insufficient in itself to permit the inference 
18/ 


of guilt, would tend to support the identification. 
Where the only evidence submitted is the wuncorroborated 


identification of the victim, and where the reliability of 


that identification is further challenged in light of a sugges- 
tive pre-trial confrontation conducive to mis-identification, 
guilt of the defendant is not established beyond a reasonable 
doubt. The inescapable doubts are reasonable. “whe jury should 
not be permitted to speculate the guilt of the pocasade 


The motion for judgment of acquittal was improperly denied. 


18. For example, in Stovall, supra, the police had found keys 
and a shirt at the scene of the crime which led them to the 
defendant. | 
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CONCLUSION | 


Appellant prays that this Court reverse his conviction 
and remand with instructions to enter a judgment of acquittal, 


* ° | J 
or, in the alternative, to reverse and remand for a new trial. 


Respectfully submitted, 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


1. Whether the identification procedure employed by 
the Government can be asserted as error for the first time 
on appeal where 


a. no objection was registered as to the complaining 
witness’ in-court identification, 

b. after a hearing out of the presence of the jury de- 
fense counsel expressly rejected the court’s offer to 
suppress pre-trial identification, and 

c. the pre-trial identification was thoroughly aired be- 
fore the jury by defense counsel as a matter of tacti- 
cal choice? 

2. Whether appellant’s Mallory- identification issue 
may be injected for the first time on appeal? If it may, 
whether such argument is meritorious where 

a. the record shows no unnecessary delay in present- 
ment, 

b. there was additional probable cause to arrest appel- 
lant for the crime he committed two nights previous, 
and 

c. in any event, the trial judge found the in-court iden- 
tification of appellant to be of independent origin? 


* This case was not previously before this Court under the same 
or a similar title. 


¢ % 8 * 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,997 


ALBERT L. HAWKINS, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed November 29, 1967 appellant was 
charged with robbery and two counts of assault with a 
dangerous weapon arising out of an incident at the New- 
man Tourist Home in the early morning hours of Octo- 
ber 15, 1967. Tried by a jury before the Honorable John 
J. Sirica from February 6-9, 1968, appellant was found 
guilty of robbery and one count of assault with a dan- 
gerous weapon, and received concurrent sentences of 5 to 
15 and 3 to 10 years respectively. Appellant was found 
not guilty on the remaining assault count. This appeal 
followed. 


(1) 


2 


The Government’s case in chief consisted mainly of 
the testimony of Richard Bullock, the night clerk at the 
Newman Tourist Home, 932 French Street, N.W., Wash- 
ington, D.C. At approximately 4:45 a.m. while in the 
tourist home office in the company of another employee, 
Rose Washington, Bullock was approached by a man, 
whom he positively identified as appellant (Tr. 6). Weild- 
ing a pistol this man demanded money and was shortly 
thereafter joined by a second and then a third robber. All 
three carried guns. Meanwhile appellant put his hand in 
Bullock’s pocket and removed about $30.00 belonging to 
the tourist home. Appellant then demanded the keys to a 
closet shoving Bullock and the girl and poking the pistol 
deep into Bullock’s side. The clerk opened the closet and 
surrendered a roll of money amounting to from $80.00 to 
$85.00. Whereupon the doorbell sounded and the three 
felons fled, pushing past an arriving customer. (Tr. 3-10.) 

Mr. Bullock further testified that the robbery lasted 
“a good ten minutes” under bright lighting conditions and 
that he was thoroughly able to observe the defendant who 
remained at his side throughout (Tr. 9-10). The police 
arrived within 15 minutes and after giving a hasty de- 
scription to a uniformed officer, Bullock minutes later 
described the first robber to Detective Jenkins as “a heavy 
set fellow, about 5’ 11” dark brown skin, had a [hair] 
process, goat-tee and mustache”, wearing a gray coat- 
sweater (Tr. 10-11). 

During cross examination of this witness defense coun- 
sel asked a question regarding pre-trial identification (Tr. 
20). Before the witness could answer the prosecutor re- 
quested a bench conference. At the bench defense counsel 
among other things said the following: 


MR. WILLIAMS: Your Honor, at this time I 
plan to go into mode of identification. I realize the 
prior rules from the Court of Appeals concerning this 
type thing but we consider it very beneficial to our 
defense * * *. I realize the significance of the area 
I am going into, but I realize it is more beneficial to 
go into it for the defense side. (Tr. 20-21.) 
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Thereupon the judge suggested a hearing out of the 
presence of the jury. When the jury retired, the following 
took place. Mr. Bullock stated that he had absolutely no 
doubt that appellant was the right man (Tr. 22). There- 
after he testified that on October 17, 1967, he had been 
asked to come to the 18th Precinct (Tr. 25). Detective 
Jenkins told him that two men were arrested in connec- 
tion with a holdup at Buddy’s Tourist and he wanted to 
see if they were the same men who had robbed the New- 
man Tourist Home two nights before. Bullock was brought 
into a room containing 11 people and asked if he knew 
anyone. Nine of the 11 men in the room were Negro (Tr. 
50) and Bullock apparently knew or learned later that 
some of the men were police officers. Appellant was sit- 
ting in one corner of the room, and a man named Young 
was in another corner. Bullock first looked at Young and 
could not identify him. Then he identified Hawkins as his 
assailant. (Tr. 23-25.) 

Further questioning brought out the facts that appel- 
lant had no tie, was wearing a red coat-sweater and re- 
mained seated during the identification. Also this was the 
only occasion on which Bullock viewed appellant other than 
during the crime and at trial, and this witness had never 
been told that the police had the man who robbed him; in 
addition, the witness had not picked out a picture of ap- 
pellant from more than 100 shown him on the night of 
the robbery. (Tr. 24-28.) 

After this witness reiterated the independent origin of 
his identification (Tr. 29), defense counsel stated (Tr. 
30): 

MR. WILLIAMS: Your Honor, I am going to 


have to go into this in front of the jury and also the 
mug shot area. ... 


Then at Tr. 31 the Court said: 
* * * If you develop this you can’t complain later 
that the Court didn’t give you opportunity to keep it 
out, you understand? 
MR. WILLIAMS: Yes sir. 
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Thereupon the jury was recalled and with the benefit 
of his voir dire examination defense counsel again cross- 
examined Mr. Bullock in greater detail as to his pre-trial 
identification. 

The Government also called Detective Ronald P. Jen- 
kins, who stated that on the morning of October 15, 1967 
he arrived at the Newman Tourist Home at 4:56 a.m., and 
was given the above-noted description of the robber by 
Mr. Bullock (Tr. 45-66.) It appears that prior to Detec- 
tive Jenkins’ arrival a uniformed officer interviewed this 
victim and in haste had obtained a short description of 
the robbers which neglected to mention either mustache or 
goatee (Tr. 46-47, 53, 57). Both counsel elicited details 
concerning the pre-trial identification from Detective Jen- 
kins (Tr. 47-51 and Tr. 54, 58-59.) 

Appellant presented an alibi defense consisting of his 
own testimony and that of his wife. Appellant stated that 
during the afternoon and early morning of October 14, 
1967 he and a friend, William Young, had been in Balti- 
more visiting Young’s grandmother (Tr. 65-66.) Upon 
returning to Washington, D.C. around 10 or 10:30, appel- 
lant accompanied by his wife and a friend, Clarence 
Watts, went to a birthday party given by a man named 
Dum-Dum at a project in Southeast, Washington (ad- 
dress unknown). (Tr. 66, 75.) Appellant testified that he 
and his wife left the party between 1:00 and 2:00 a.m., 
were driven home by Mr. Watts, and went to bed for the 
remainder of the night. (Tr. 66-67, 75.) 

Appellant’s wife generally corroborated this story ex- 
cept for stating that her two children remained in her 
apartment and not in another apartment as appellant had 
testified (Tr. 80-82, 103). Further contradiction appeared 
when she said that appellant never wore a scarf around 
his hair when he slept (Tr. 104). (Compare Tr. 92.) 


SUMMARY OF ARGUMENT 


IL 


As a matter of trial strategy defense counsel waived 
any right appellant may have had to the suppression of 
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identification testimony. Having rejected the court’s offer 
to suppress pre-trial identification testimony and having 
aired it before the jury in an attempt to support his alibi 
defense, appellant cannot prevail on a totally inconsistent 
Wade theory raised for the first time on appeal. 

In this connection appellant’s charge that there was no 
support for the trial judge’s finding of independent source 
of the complaining witness’ in-court identification is con- 
trary to the record. 


Il. 


Appellant’s Mallory argument suffers from many defi- 
ciencies. It too was not raised below and the record fails 
to show lack of presentment let alone unnecessary delay. 
In any event, at the moment of pre-trial identification 
there was probable cause to arrest appellant for the rob- 
bery two nights before; thus Adams v. United States is 
distinguishable. Furthermore a Mallory violation identifi- 
cation would not benefit appellant, since the trial judge 
found the in-court iden‘ification to be of independent 
origin. 

ARGUMENT 


I. Appellant’s conviction does not warrant reversal on the 
basis of pre-trial identification. 


(Tr. 9-11, 17, 20-82) 


A. Defense counsel as a matter of tactics expressly 
waived any and all objections to pre-trial identifica- 
tion procedure. 

Appellant’s frontal assault on his conviction via United 
States v. Wade, 388 U.S. 218 (1967) essentially ignores 


2 The main issue in this case is analogous to the issues raised in 
the Government’s petition for rehearing in (David) Proctor v. 
United States, No. 21,569. Rehearing is sought from this Court’s 
opinion of October 10, 1968, holding that statements made in vio- 
lation of Miranda v. Arizona, 384 U.S. 486 (1966) are not ad- 
missible for impeachment purposes, and remanding for a Stovall 
hearing despite defense counsel’s failure to raise objection during 
a post-Wade trial. We thus refer the court to that petition for 
rehearing, particularly Point II of the argument therein. 
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the tactical defense presented by his experienced trial at- 
torney. His premise (Br. 21) that “[d]efense counsel 
challenged the validity of the in-court identification” is a 
gross understatement. After learning the details of the 
police station identification on voir dire (Tr. 21-30), de- 
fense counsel chose not to object or seek to suppress any 
identification testimony; rather, he embraced the pre-trial 
identification (Tr. 30-31) eliciting details from Mr. Bul- 
lock, Detective Jenkins and his client in the presence of the 
jury. He saw in the defective identification procedure, 
not prejudice but opportunity. It proved to the jury that 
appellant was arrested two nights after the offense.? Thus 
this strategem dove-tailed with and corroborated appel- 
lant’s alibi defense. At the same time defense counsel 
sought to use “the vagaries” attendant such an identifica- 
tion (see Wade, supra, 388 U.S. at 228.) as a vehicles 
with which to cast doubt in the juror’s minds. 

Appellee’s role in this Court is not to defend the course 
taken by this experienced criminal practitioner below,? 
rather it is merely to show (1) that for tactical reasons 
counsel may waive constitutional defenses and (2) that.in 
circumstances of such express waiver appellate considera- 
tion should be precluded. 

Appellee is aware that many different considerations 
face an appellate court when an appeal from a conviction 
is brought by different counsel on a theory totally differ- 
ent from that utilized at trial.‘ However, the Supreme 
Court has recently held that it would not consider a clear 


2The fact that this arrest took place as a result of an almost 
identical modus operandi seven blocks away from the Newman 
Tourist Home was suppressed (Tr. 31-82). 


> Appellant has a different appointed counsel on appeal. We deem 
it relevant to point out that his trial counsel, John C. Williams, is an 
experienced practitioner, having served as appointed counsel in 
numerous criminal matters. 


*See generally 1 John Marshall Journal of Practice and Pro- 
cedure 938 “Waiver of Constitutional Rights by Counsel in a Crim- 
= Proceeding”. Also see Johnson v. Zerbst, 304 U.S. 458, 464-5 

1988). 
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violation of a defendant’s constitutional right until a state 
court has settled the issue as to whether such right had 
been waived in the course of trial strategy. Henry v. Mis- 
sissippi, 379 U.S. 448, 446, 450-451 (1965). In so ruling, 
where 2 Fourth Amendment violation had been found by 
the Mississippi Supreme Court, the court clearly implied 
that any showing that failure to object to the admission 
of illegally seized evidence resulted from trial strategy 
would preclude appellate or habeas corpus consideration 
(379 U.S. at 451, n. 7). 

Although the case involved Federal-State considerations, 
the result in Henry was nothing more than the implemen- 
tation of a most basic tenet of criminal law. E.g., see 
Johnson v. United States, 318 U.S. 189 (1942) where at 
page 201 the Supreme Court plainly stated this rule in a 
Fifth Amendment privilege against self-incrimination sit- 
uation: 

Any other course would not comport with the stand- 
ards for the administration of criminal justice. We 
cannot permit an accused to elect to pursue one course 
at the trial and then, when that has proved to be un- 
profitable, to insist on appeal that the course which 
he rejected at the trial be reopened to him. How- 
ever, unwise the first course may have been, the 
range of waiver is wide. Since the protection which 
could have been obtained was plainly waived, the ac- 
cused cannot now be heard to charge the court with 
depriving him of a fair trial. The court only followed 
the course which he himself helped to chart and in 
which he acquiesced until the case was argued on 
ap aie 

The above quoted language became succinctly apposite 
to the facts at hand when, in the face of the trial judge’s 
offer to suppress testimony, defense counsel expressly 
waived all objection to pre-trial identification (Tr. 31). 

The record below gives no indication that appellant was 
in any way dissatisfied with his lawyer’s tactics at trial. 
Thus no exceptional circumstance exists to invalidate this 
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waiver as in Brookhardt v. Janis, 384 U.S. 1 (1966).* 
Rather, counsel made the tactical Wade-situation election 
expressly anticipated by this Court in Clemmons v. United 
States, No. 19,846 (en banc) (December 6, 1968) (at slip 
op. 9): 


If the judge regards only the in-court identification 
as admissible, in the trial to the jury thereafter, the 
defense may, as a matter of trial tactics, decide to 
bring out the pre-trial confrontation itself, hoping 
that it can thus detract from the weight the jury 
might otherwise accord the in-court identification. 


This express recognition in Clemmons that Wade rights 
can. be waived via tactical election obviates the need for 
citations to the effect that almost every constitutionally 
protected right has been deemed waiveable. Indeed this 
element of experienced tactical choice in the course of a 
criminal trial is a very essence of the Sixth Amendment 
right to counsel. Compare Powell v. Alabama, 287 U.S. 
45, 68-69 (1932) quoted and approved in Gideon v. Wain- 
right, 372 U.S. 335, 345 (1963). 

Having failed to male any objection or motion to sup- 
press the in-court identification and having expressly 
turned down the judge’s offer to suppress pre-trial identi- 
fication appellant is foreclosed from attacking his convic- 
tion on these grounds in this Court. Cf. Schmerber v. Cal- 
ifornia, 384 U.S. 757, 765-766, n.9 (1966) ; Adams et al. 
v. United States, —— U.S. App. D.C. ——, 399 F.2d 574, 
575, n.1 (1968); Patton v. United States, D.C. Cir. No. 
21,161 (October 29, 1968) (slip op. 4, n.3). Siskowski v. 
United States, 81 U.S. App. D.C. 247, 279, 158 F.2d 177, 
182 (1946), cert. denied, 330 U.S. 822 (1947). 


5In Brookhardt the defendant insisted on his desire to plead 
not guilty while his lawyer filed what amounted to a nollo contendere 
plea. That situation or whether to waive the right to counsel 
or jury trial can be easily comprehended by a defendant. The 
intricacies of the Wade-Stovall doctrines, which seem to cause 
division even among Courts of Appeal (e.g., see Clemmons Vv. United 
States, No. 19,846 (December 6, 1968) ), would appear to present a 
matter that must be left exclusively to the expertise of a lawyer. 
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B. The record shows that both the trial judge and 
defense counsel were properly convinced of the 
independent origin of Mr. Bullock’s in-court identi- 
fication. 


Appellant concedes (Br. 22) that the trial court neces- 
sarily found Mr. Bullock’s testimony to stem from an in- 
dependent source when it applied the Gilbert* per se ex- 
clusionary rule to the pre-trial identification.” But he at- 
tacks that ruling has having no clear and convincing evi- 
dentiary foundation (Br. 22-24). As the noted sequence 
of events indicates, it was the appellant’s lack of concern 
with this issue below that brings an incomplete record to 
this Court. Had there been objection or request for spe- 
cific finding, the reasons for the court’s action would be 
fully stated and reviewable. Having induced this situa- 
tion appellant should be precluded from attacking the find- 
ing on appeal. Cf. Dennis v. United States, 341 U.S. 494, 


* Gilbert Vv. California, 388 U.S. 263 (1967). 


t Despite this concession appellee recognizes that the transcript of 
the proceedings below does not contain an express finding of inde- 
pendent origin and that independent origin is required under Wade 
to permit the in-court identification elicited by the Government. 
Appellee submits, however, that the lack of express finding is fully 
explained by the sequence of events below. 

First, no objection to any identification testimony or request for 
findings was made at trial despite the fact that it took place almost 
seven months after the well-publicized Supreme Court identifica- 
tion decisions (June 12, 1967). Instead defense counsel indicated 
he knew the circumstances of the pre-trial identification and initially 
sought to air them before the jury (Tr. 20). It was only at the 
judge’s suggestion that a voir dire hearing took place (Tr. 21) and 
then, when counsel knew the circumstances to which the complain- 
ing witness would testify, he noted his impatience to broach the sub- 
ject before the jury even prior the judge’s sua sponte offer to sup- 
press the pre-trial identification (Tr. 30). 

This would seem enough to cause any judge to end his concern 
with the identification question, however, in rejecting the Court’s 
offer to suppress counsel raised the collateral matter of the Buddy’s 
Tourist Home robbery (Tr. $1), for which appellant had been 
arrested. This called for a ruling on a new matter and directed the 
judge’s attention away from the Wade-Stovall authorities which 
clearly, at that point, seemed of no significance to the defense. 
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500 n.2 (1951) ; United States v. Indiviglio, 352 F.2d 276 
(2nd Cir. 1965) cert. denied, 383 U.S. 907 (1966). 

in any event there appears to be more than sufficient 
evidence to support the trial court’s finding even under 
the high “clear and convincing” standard of Wade. Prior 
to the hearing out of the presence of the jury Bullock re- 
lated his excellent opportunity to observe the No. 1 robber 
for 10 minutes in well lighted tourist home (Tr. 9-10, 17) 
and had noted the detailed description he had given the 
police minutes after the crime (Tr. 11).* Then, the ques- 
tions ai the voir dire hearing were largely directed to the 
origin of Bullock’s memory. Bullock had no doubt he was 
identifying the right man (Tr. 22). When defense coun- 
sel had inquired to his satisfaction, the court took it upon 
itself to question along the specific guidelines set out in 
Wade (Tr. 26-28). Then in response to questioning by 
the prosecu’or Mr. Bullock reaffirmed his identification 
disregarding anything that occurred on October 17th (Tr. 
29).* In sum, there is ample support for this finding in 
an area which has been recognized as within the special 
competence of trial judges. Clem: :ons v. United States, 
supra (December 6, 1968) (slip op. pp. 15, 17, 18, 26).» 


§ But for the ommission of a scar and a weight variance this 
description matched the defendant as to height, complexion, hair 
process, mustache and gcat-tee. A consistant prior description, such 
as this, was dubbed an important factor in assessing independent 
source by the Wade Court. (288 U.S. at 241). See also the reliable 
indicators of guilt relied upon by the Supreme Court in Simmons 
v. United States, 390 U.S. 877 (1968) at 385. 


® Beside questioning the witness with regard to his prior descrip- 
tion (see note 8 supra), the Court also asked whether he had seen 
the defendant between the night of the crime and the identification 
and whether he had been shown a picture of the defendant by the 
police. (See Wade, supra 388 U.S. at 241). 


10 While such positiveness about independent base is to be weighed 
warily, it is a relevant factor which can properly be assessed by 
experienced trial judges. Clemons v. United States, supra (slip op. 
18). 


11 There being sufficient evidence to support a clear and con- 
vincing finding of independent origin there certainly was enough 
identification evidence to bring the case to the jury. Appellant’s 
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II. Appellant’s Mallory argument, which should not be 
considered for the first time on appeal, lacks both 
factual and legal foundation. 


(Tr. 29, 31, 47-48) 


There is a wealth of authority to the effect that objec- 
tions to evidence on Mallory* grounds should be raised 
at trial. Leigh v. United States, 117 U.S. App. D.C. 315, 
829 F.2d 883 (1964). (Concurring opinion of Wright, 
J.). White v. United States, 114 U.S. App. D.C. 238, 314 
F.2d 243, 245 (1962); (George) Williams v. United 
States, 118 U.S. App. D.C. 7, 9, 303 F.2d 772, 774, cert. 
denied, 369 U.S. 875 (1962). Blackshear v. United States, 
102 U.S. Ap. D.C. 289, 252 F.2d 853 (1958). See Lawson 
v. United States, 101 U.S. App. D.C. 332, 248 F.2d 654 
(1957). Until the filing of appellant’s brief in this Court 
Mallory was never mentioned in the proceedings against 
him. Accordingly this argument need not be considered. 
(Lindburgh) Williams v. United States, 113 U.S. App. 
D.C. 399, 308 F.2d 652 (1962). 

Nevertheless appellant has neither the requisite facts 
nor precedent with which to seek reversal via Mallory. 
First the record contains no showing that appellant had 
not been presented in accordance with Rule 5(a), Fed. R. 
Crim. P. prior to being viewed by Bullock. Appellant 
blandly assumes this crucial fact and propels this assump- 
tion into unnecessary delay, again with no record founda- 
tion. The only suggestion that presentment had not oc- 
curred is contained in the facts that the viewing took 
place so close to the time of arrest * and that there is a 


third argument fails to comprehend that Wade is not a condemna- 
tion of eyewitness identification but rather a safeguard to insure 
its reliability. Assurance of reliability is derived either from 
the presence of counsel or a finding of independent origin at trial. 


12 Mallory v. United States, 354 U.S. 449 (1957). 


13The record is silent as to the precise time appellant was 
arrested. We do know that it occurred after midnight, some time 
in the early hours of October 17, 1968. (See Tr. 29, also Hawkin’s 
motion to dismiss indictment, July 8, 1968 in Cr. No. 1496-67, which 
has been made part of the record in this case.) Bullock viewed 
appellant at 2:40 a.m. on the 17th. (Tr, 29.) 
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high likelihood that no magistrate would be readily avail- 
able at 2 a.m. in the morning. From this record which 
infers at best only a two hour delay ** and in no sense can 
be termed unnecessary in the early morning hours, we 
respectfully submit a violation of Rule 5(a) has not been 
shown. 

Secondly, in any event, appellant’s reliance on Adams v. 
United States, —— U.S. App. D.C. ——, 399 F.2d 574 
(1968) is particularly misplaced. The clear implication 
of Adams was that, if there were additional probable 
cause to arrest or hold the defendants for crimes other 
than the one for which they were initially apprehended, 
identification as to those crimes would not be suppressed. 
Slip op. 6 reads: 


There was no probable cause to detain them under 
arrest for other matters. * * *, its operative effect is 
essentially the same as a new arrest and, if not sup- 
ported by probable cause, it is an illegal detention. 


Here, when Detective Jenkins observed that appellant fit 
the detailed description given him of the Newman-October 
15th robber (Tr. 47-48) and connected with the facts 
that both robberies occurred at tourist homes some seven 
blocks apart with identical modus operandi, there was 
ample probable cause to arrest (or re-arrest) appellant 
for the October 15th robbery. Thus Adams provides no 
cause for reversal. 

However, arguendo assuming some Mallory violation, 
the in-Court identification, the only one elicited by the 
Government, should not be suppressed. This Circuit’s re- 
cent decision in (Robert Earl) Williams v. United States, 
No. 21,270 (December 20, 1968) is explicit in applying 
the “no taint” or “independent origin” test to the Mallory- 
violation-identification situation when the Government 


%¢ As it applies to the District of Columbia Rule 5(a) appears 
to permit questioning for a period not to exceed three hours im- 
mediately following arrest. Sections 801(a) and (b) of P.L. 90-226, 
90th Cong. 1st Sess., 81 Stat. 785-36 (1967); and see Section 
AEC) P.L. 90-851, 90th Cong., 2d Sess., 82 Stat. 210 (1968) (6 

urs). 
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only presents testimony as to in-Court identification. This 
being the same standard applied in violations of Wade and 
Gilbert ((Robert Earl) Williams, supra, slip op. 9-10), 
no suppression is required here since, as appellant, con- 
cedes (Br. 22), the district judge made an independent 
source finding. As stressed previously the judge was will- 
ing to keep out all testimony as to the out of Court iden- 
tification (Tr. 31). 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
Scott R. SCHOENFELD, 
JOHN G. GILL, JR., 
Assistant United States Attorneys. 
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